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This nmenorandumis intended to provide gui dance concer ni ng
the inplenmentati on of CERCLA Section 120 (h)(4). Specifically, it
addresses the approach EPA should use in determ ning whether to
concur that a parcel has been properly identified by the mlitary
service as “uncontam nated” and therefore transferrabl e pursuant
to CERCLA Section 120(h)(4).

| . Backgr ound

In Cctober 1992, Congress enacted the Community
Envi ronment al Response Facilitation Act (CERFA) which, anong
ot her things, added a new subsection (4) to CERCLA Section
120 (h). Congress found that the closure of Federal facilities
i s having adverse effects on the economes of |ocal communities
and that environnmental renediation requirenments are frequently a
constraint to the reuse of the facilities. The Act further
states that Federal agencies should “expeditiously identify real
property that offers the greatest opportunity for reuse and
redevel opnent... ”. CERCLA 120 (h)(4) directs federal agencies
with jurisdiction over real property on which federal governnent
operations are to be termnated to identify parcels of the real

property:
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“on which no hazardous substances and no petrol eum
products or their derivatives were stored for one year
or nore, known to have been rel eased, or disposed of.”

CERFA and this policy refer to such parcels as “uncontam nated”.
The identification nmust be based on an investigation of the
property including mninmmrequirenents set forth in CERCLA
Section 120 (h)(4)(A). For parcels of property that are part of a
facility on the National Priorities List, the identification is
not conplete until the EPA concurs in the results. For any other
parcels, the identification is not conplete until the appropriate
State official concurs in the results.

The identification of a parcel is based on a review of
avai lable information. The mlitary service remains obligated to
address any contam nation found to pose a threat to human heal th
or the environnent. Although parcels that are identified as
sati sfying the CERCLA Section 120 (h)(4) requirenents can be sold
or otherw se transferred expeditiously, any such transfer nust
i nclude a covenant commtting the Unites States to perform any
remedi al action or corrective action found to be necessary after
the date of the transfer

For real property that is part of a mlitary base which was
slated for closure prior to CERFA's enactnent, the identification
and concurrence is to be conpleted within 18 nonths of CERFA s
enactment. The mandated period for these installations to
identify parcels expires April 19, 1994, but the obligation to
obtai n concurrence conti nues beyond that date. For property on
mlitary bases designated for closing subsequent to CERFA, the
identification and concurrence is to be conpleted within 18
nmont hs of desi gnati on.

1. Purpose

In meeting its obligation under CERCLA Section 120 (h)(4),
EPA is concerned with both protecting human health and the
envi ronment and achi evi ng Congress’ goal of expeditiously
transferring uncontam nated real property to conmunities for
econom ¢ redevel opnent. Interpreting CERCLA Section 120 (h)(4) to
all ow the expeditious transfer of parcels where there is no
indication that the storage, release or disposal of hazardous
substances or petrol eum products poses a threat to human health
or the environnent would aid Congress’ intent by increasing the
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anount of property which would be avail able for expedited reuse.

EPA believes that there may be instances in which it would
be appropriate to concur with the mlitary service that certain
parcels can be identified as uncontam nated under CERCLA Section
120 (h)(4) although sone limted quantity of hazardous substances
or petrol eum products have been stored, released or disposed of
on the parcel. |If the information available indicates that the
storage, release or disposal was associated with activities which
woul d not be expected to pose a threat to human health or the
envi ronnent, such parcels should be eligible for expeditious
reuse.

[11. Quidance

The determ nation of whether to concur in the identification
of an uncontam nated parcel, where the information provided by
the mlitary service reveals sone |evel of storage, rel ease, or
di sposal of hazardous substances or petrol eum products, should be
made on a case-by-case basis. The deci sion-nmaker should apply
best professional judgenent based on the avail able information in
maki ng det erm nati ons under CERCLA Section 120 (h)(4). The
obj ective should be to include parcels where there is no
indication that the storage, release or disposal of hazardous
subst ances or petrol eum products has resulted in an environnental
condition that poses a threat to human health or the environnent.
The deci si on-maker should assune that the property may be
transferred to the private sector wi thout any environnental
response action being taken on the property.

EPA's ability to concur with the identification of parcels
wi ||l depend on the information avail able concerning the current
and historical uses of the parcel, the proximty of the parcel to
sources of contam nation requiring response actions and the
nature of the threat, if any, reasonably associated with the type
of activity or contam nation associated with the parcel

The follow ng are exanples of three categories of parcels
where EPA woul d generally concur:

Housing: In housing areas it is likely that hazardous
subst ances and petrol eum products contained in heating oil and
househol d products have been stored, rel eased or disposed of; but
it is unlikely that, in the absence of evidence of significant
fuel spills, such materials would pose a threat to human health

EPA Form 1320-1A (1/90) Printed on Recycled Paper OFFICIAL FILE COPY
v U.S. GOVERNMENT PRINTING OFFICE 1995-619-457



or the environnment.

St ai ned Pavenent: There may be evidence of incidental
rel eases of petrol eum products on roadways and parking lots, but
no indication that such rel eases pose a threat to human health or
t he environnent.

Pesticides: In the absence of evidence indicating a threat
to human health or the environnent, e.g., contam nation of
surface or groundwater, or proximty to sensitive habitat, the
routine application of pesticides in a nmanner consistent with the
standards for |icensed application should not disqualify a parcel
under CERCLA Section 120 (h)(4). |If information concerning the
use of the parcel indicates extensive application of pesticides,
EPA may determine that the particular circunstances require that
its concurrence be conditioned on further information concerning
the nature and quantities of pesticides applied or the results of
confirmatory sanpling to assure that residual |evels do not pose
a threat to human health or the environnent.

The exanpl es descri bed above are intended to provide
assi stance to the decision-nmaker, but not to strictly limt the
application of the policy. The authority to nmake these
determ nati ons has been delegated to the Regions. For questions
or further information concerning this revised gui dance pl ease
contact Bob Carr at 202/ 260-2035.

cc: S. Hernan
J. Nel son
M St ahl
T. Fi el ds
S. Wasser nan Goodman

NOTI CE: The policies set out in this nenorandum do not

represent final agency action and are intended solely as

gui dance. They are not intended, nor can they be relied upon, to
create any rights enforceable by any party in litigation with the
United States. EPA officials nmay decide to foll ow the gui dance
provided in this nmenorandum or to act at variance with the

gui dance, based on an analysis of specific site circunstances.
Renmedy sel ection decisions are nade and justified on a
case-specific basis. The Agency also reserves the right to
change this guidance at any tinme w thout public notice.
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